
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

IIUGH L. CAREY
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le (s )  22
Tax Law fo r  the  Year (s )  o r  Per iod(s )

1975 and L976

Sta te  o f  New York
County e5 AlbanY

Ehe is  an employee of

age,  and that  on the

Notice of Decision

AFFIDAVIT OF MAILING

of the

Sraorn

8th

Jay Vredenburg , being duly sworn, deposes and says that.

the Department of Taxat ion and Finance, over 18 years of

8th day of Jrme ,  Lg79 ,  Ehe served rhe wirhin

by (cert i f ied) nai l  upon l tugh L. Carey

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

Xxx$xEgElmxxrft I{xr6rt

by enclosing a true copy thereof in a

as fol lows: Hugh L. Carey
Executive Mansion
138 Eagl-e Street
Albany, New York L2202

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Postal  Service within the State of New york.

That deponenr further says that the said addressee is the tXxFfxrylffftX*u

dm(MD pet i t ioner herein and that the address set forth on said r ,rTrapper is the

las t  known address  o f  the  W pet i t ioner .

me this

June
,,4

J-/o
! ,

t o

d a y

before

o f

r ^ -3  (2 /16 )

,  L979.



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

HUGII L. CAREY

For  a  RedeEerm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm inaL ion  o r  a  Re fund
of Personal Income
Taxes under Art ic le (s) 22 of the
Tax Law fo r  the  Year (s )  o r  Per iod(s )
L975 ar.d L976

Sta te  o f  New York
County of Albany

Jay Vredenburg ,  being duly sworn,  deposes and says that

lhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 8th day of  June ,  1979 ,  She served the wi th in

Not ice of  Decis ion by (cer t i f ied)  mai l  upon l laro ld L.

Fisher  ( representat ive of )  the pet i t ioner  in  the wi th in proceedi .ng,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  Harold L.  F isher
188 Montague St.
Brooklyn, New York 11201

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(Pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that ,  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t , i ve  o f  t he )  pe t i t i one r .

AFFIDAVIT OF MAILING

Sworn

8rh

before

o f

me th is

June

to

d a y

rA-3 (2/76)

7
,'1
t i
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M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Jusr I, 1979

Itrgh L. Caroy
Er.cutlvs llsaioa
138 Eagle $trect
Albany, Hew Tork, l2ZAz

Drar Ur. Caroyr

Please take notice of the Dcelaloa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within four mntha
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerelv.

tu*l%
$upcrvlcLng lerr
[carlng Offlcer

Petit ioner's Representative
Itarold L, Flaher, 188 Monta6uo 9t., BrooLlyn, ltcw fork 11201
Taxing Bureau's Representative

T A-r .r2 (6 /7 7)



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter the Pet i t iono f

o f

IIUGH L.

for Redeterminat ion of
for Refund of Personal
Art ic le 22 of the Tax
Y e a r s  1 9 7 5  a n d  1 9 7 6 .

CAREY

a Def ic iency  or
Income Tax under

Law for the

DECISION

Peti t ioner,  Hugh L. Carey, Execut ive Mansion, 138 Eagle Street,  Albany,

New York 12202, executed, under protest,  and f i led with the New York State

Department of Taxat ion and Finance, a Consent To Findings on June 29, 1978 and

reserved, in wri t ing, al l  of  his r ights with respect thereto. 0n or about

January 10, 7979 ,  said pet i t ioner was advised that the Consent To Findings, as

executed, was accepted as a perfected pet i t ion in accordance with Sect ion

601.5 of the Rules of Pract ice and Procedure of the State Tax Commission.

A formal hearing was commenced before Frank A. Romano, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,on  March  12 ,  1979 a t .  9 :30  A.M. ,  and was cont i .nued to  conc lus ion  a t

the same locat ion on March 13, 7979. Pet i t ioner appeared by Harold t .  Fisher,

Esq. and Kenneth K. Fisher,  Esq. The Income Tax Bureau appeared by Peter

Cro t ty ,  Esq.  and I rv ing  Atk ins ,  Esq.

ISSUE

I^Jhether the use of aircraft owned by the State of New

of the chi ldren of pet i t ioner,  Hugh L. Carey, Governor of

York, resulted in addit ional New York State taxable income

addit ional New York State income tax) to said pet i t ioner

years  1975 and 1976.

York, in the transport

the State of New

(and, concomitant ly,

for the calendar
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FINDINGS OF FACT

1. Pet i t ioner,  Hugh l .  Carey, f i led New York State income tax resident

returns for the years 7975 and 7976, l ist ing his address in both instances as

9 Prospec t  Park  West . ,  Brook lyn ,  New York  11215.

2. 0n January 30, 1978, the Income Tax Bureau issued a Statement of

Audit  Changes against pet i t ioner,  Hugh l .  Carey, imposing addit ional income

tax  fo r  the  years  1975 and 1976 o f  $572.33 ,  together  w i th  in te res t  thereon o f

$45.70 ,  mak ing  a  to ta l  amount  o f  $618.03 .  Th is  was done on  the  grounds tha t

addit . ional taxable income was disclosed which was based on the personal use of

aircraft  owned by the State of New York, to transport  said pet i t ioner 's chi ldren

on three t .r ips in 1975 and seventeen tr ips in 1976. A Not ice of Def ic iency

which  was da ted  Apr i l  4 ,  1978 was issued in  the  amount  o f  $625.90 ,  and was

computed as fol lows:

Year
1975
r97 6

Def ic iency

$  83 .02
489.31

$sn33

I n te res t TotaI

$  13 .80
39 .77

$53.57

96 .82
29 .08
25-99

$
5

56

3.  Pet i t ioner ,  Hugh L .  Carey ,  pa id  the  sum o f  $625.90  "under  p ro tes t "  on

or about June 29, 1978, and reserved al l  of  his r ights with respect thereto.

4. Pet i t ioner,  Hugh l .  Carey, was and st i l l  is the Governor of the State

of New York, having ini t ia l ly taken his oath of of f ice in January of 1975. At

the t ime of said inaugurat ion, said pet i t ioner was a widower with twelve

chi ldren, al l  of  whom (with the except ion of two marr ied daughters) l ived with

him in his pr ivate residence at 9 Prospect Park l {est,  Brooklyn, New York.

During the years in quest ion, said pet i t ioner,  together with his unmarr ied

chi ldren, cont inued to maintain the Brooklyn residence, but also establ ished

residence at the Execut ive Mansion, 138 Eagle Street,  Albany, New York. In
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addit ion, said pet i t ioner cont inued to maintain a residence at Shelter fs land,

New York, where he and his family had vacationed for approximately twenty

y e a r s .

5. The State of New York has had an execut ive transportat ion program

since at least 1968. During the years in quest ion, the operat ion and schedul ing

of St.ate aircraft  lvas a funct ion of the Department of Environmental  Conservat ion

("ENCON").  Certain aircraft  ( the use of which are in quest ion in this proceeding)

which are maintained and operated by ENCON are as fol lows:

A i rc ra f t
Nunber

Passenger
Capacity

N-600 8

N-604 6

N-606

N-22X

Crew Descr ip t ion
2 Bel l -Textron 2048, single

turbine-engined hel icopter

2 Beechcraft  B-90 "King Air"
twin-engined turbo prop
transport

B 2 Bel l -Textron 2L2, twin turbine
engined hel icopter

9 2 Beechcraft  A-100 "King Air"
twin-engined turbo prop
transport

These aircraft  were based at Page Airways, Albany Airport ,  A1bany, New York.

Upon the complet ion of a f l ight,  said aircraft  returned to this locat ion.

6. The execut ive transportat ion program (ut i l iz ing State aircraft)  pro-

v ided passage fo r  31853 persons  dur ing  the  f i sca l  year  ended March  31 ,  1974,

51259 persons  dur ing  the  f i scar  year  ended March  31 ,  7975,  6 r4oo persons

during the f iscal  year ended March 31, 7976, and 6,490 persons during the

f isca l  year  ended March  31 ,  1977 .

7 .  Llhi le there were no formal,  publ ished rules with respect to the use

of State aircraft  by State off ic ials (and/or their  family and fr iends),  David

W. Burke, Secretary to the Governor,  c irculated a Memorandum dated January 29r 1975
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to the Governor and other high-ranking State off ic ials concerning the use of

such aircraft .  This memorandum purported to set forth the pr ior i ty of State

off ic ials and the procedure to be fol lowed, in the reservat ion and schedul ing

of  S ta te  a i rc ra f t  fo r  o f f i c ia l  bus iness .  In  p rac t ice ,  as  i t  a f fec ted  the  use

of State aircraft  by pet i t ioner,  the Administrat ive Assistant to the Governor,

(Thomas Regan),  or one of his staff ,  would place a telephone cal l  to the

off ices of ENCON and indicate that the Governor required an aircraft ,  specify-

ing the date, t ime, and dest inat ion of the tr ip.  A staff  employee at ENCON

would make an entry on the appropriate day in the log (a calendar or diary-type

journal maintained on a dai ly basis),  sett ing forth the name of the State

off ic ial  for whom the f l ight was reserved, the scheduled t ime of the f l ight,

and i ts dest inat ion. This staff  employee would then not i fy the pi lots of the

scheduled f l ight.  At the t ime of takeoff  or dur ing the f l ight,  the pi lot  (or

someone on his behalf)  would prepare a f l ight manifest which contained the

aircraft  number, date, dest inat ion, and the names of the passengers. The

flight manifests r,vere then submitted to and maintained by ENCON.

8. In t ime, one Karen Mohan assumed greater authori ty and responsibi l i ty

at ENCON for the schedul ing of such f l ights,  as wel l  as for establ ishing

flying times between specified locations, and for determining suitable landing

s i tes  fo r  a i rc ra f t  t ranspor t ing  pe t i t ioner .

9. The examinat ion of the f l ight manifests by Thomas F. Hogan, Assistant

Administrat ive Director of the New York State Department of Taxat ion, disclosed

the presence of pet i t ioner 's chi ldren on 234 f l ights f lown by State aircraft

dur ing L975 and 7976. 0f this number, the Income Tax Bureau determined that

pet i t ioner,  incidental ly accompanied by his chi ldren, made 137 f l ights for the

purpose of conduct ing off ic ial  State business. The bureau concluded that
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since such f l ights did not result  in any addit ional expense to the State, no

addit ional income accrued to pet i t ioner.  On 52 f l ights,  there was a State

off ic ial  other than pet i t ioner on board for the purpose of conduct ing off ic ial

State business. The bureau concluded that s ince the chi ldrenrs presence was

deemed incidental  and resulted in no addit ional expense to the State, no

addit ional taxable income accrued to pet i t ioner.  0n 25 f l ights to or fron

Albany, pet i t ioner or anoLher State off ic ial  was transported for the purpose

of conduct ing off ic ial  State business. In such an instance, the f l ight out of

Albany or the f l ight back to Albany would be a f l ight without passengers

(sometimes referred to as "Deadhead" f l ights).  The bureau concluded that

since pet i t ioner?s chi ldren were incidental ly t ransported at no addit ional

expense to the State on these deadhead f l ights,  no addit ional taxable income

accrued to  pe t i t ioner .

The Income Tax Bureau determined that the remaining 20 flights consisted

of f l ights where ( i )  a State aircraft  bearing pet i t ioner 's chi ldren accompanied

or fol lowed another aircraft  bearing pet i t ioner or another State off ic ial

(somet imes re fe r red  to  as  ' tTa i lga te"  f l igh ts ) ,  o r  ( i i )  the  t r ip  was apparent ly

undertaken by the chi ldren at pet i - t ionerrs direct ion solely for personal

reasons. The Income Tax Bureau concluded that these 20 f l ights resulted in

addit ional expense to the State and conferred an economic benef i t  upon pet i t ioner.

Accordingly,  the value of the 20 f l ights in 1975 and 1976 const i tuted addit ional

income to pet i t ioner which was computed or measured by the then prevai l ing

f i rs t -c lass  commerc ia l  a i r fa res  fo r  each o f  pe t i t ioner ts  ch i ld ren ,  f rom the

point of  departure to the place of dest inat ion, as fol lows:
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Date

1 /  4 / t s

r,9126/75

1,2/22/7s

r l  r 0  /76

2 /75 /76

2 /  16 /7  6

2/  76/7 6

2/28/76

3 /7  /76

4/  Ls/76

6 /28 /76

7  /2 /76

712176

8 /  | a /7  6

B/28176

8/28/76

e /s /76

e /5 /76

e  /Le  /76

e /23 /76

Trip Dest inat ion

Albany - LaGuardia

Albany - Saranac Lake

East Hampton - Albany

Albany - East Hampton

Saranac Lake - Albany

Saranac Lake - Albany

Albany - LaGuardia

Albany - LaGuardi-a

S h e l t e r  I s l a n d  -  N . Y . C .

Albany - LaGuardia

Albany - LaGuardia

Albany - East Hampton

New York - East Hampton

Albany - Shelter fs land

A1bany - Shelter fs land

Shelter Island - JT'K

A1bany - East Hampton

East Hampton - Albany

East Hampton - Albany

LaGuardia - Albany

Number of
Passengers

4

5

6

3

2

5

3

6

8

5

3

7

7

7

3

5

2

1

5

1

Commercial
Air  Fare Cost

$32

32

42

42

32

32

32

32

18

33

34

45

20

45

45

20

45

45

45

36

$  128

160

252

r26

64

792

96

192

744

165

L02

315

140

315

135

100

90

4s

230

36

10. The foregoing twenty f l ight.s can be separated into f ive categories.

*IT-38 Attachment.  l l1 (Bxhibi t  "E") or iginal ly l isted this tr ip as "Albany to
Suffolkl"  however,  the part ies st ipulated that the entry for that date should
read "Albany to Saranac Lake," with no change in the number of passengers or
t h e  a m o u n t  o f  f i r s t  c l a s s  c o m m e r c i a l  a i r  f a r e  ( T r . 3 / L 3 / 7 9 ,  p p . 2 9 - 3 0 ) .
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(a) There were f l ights on which pet i t ioner or another State off ic ial  was

on board  fo r  the  purpose o f  conduct ing  o f f i c ia l  S ta te  bus iness ,  and pe t i t ioner rs

chi ldren accompanied him. These consisted of the f l ights on February 16, \976

(Saranac Lake to Albany, pet i t ioner on board),  June 28, 1976 (Wil l iam Hennessey,

then Deputy Commissioner of the Department of Transportat ion, on board),

July 2, 1976 (Albany to East Hampton, pet i t ioner on board),  and August 10, 1976

(Karen Mohan, ENCON, on board).

(b) There were f l ights on which pet i t ioner or another State off ic ial  was

transported for the purpose of conduct ing off ic ial  State business, and the

aircraft  ei ther departed or returned, or completed another leg of a required

f l ight without pet i t ioner or such other State off ic ial ,  but with pet. i t ioner 's

chi ldren on board as incidental  passengers. These I 'Deadheadt '  f l ights included

those made on February 15, 1976 (aircraft  returning to Albany after t ransport-

ing pet i t ioner to Saranac Lake),  February 28r 7976 (aircraft  en route to

LaGuardia t.o pick up the then Lt. Governor, Mary Anne Krupsak, for her return

f l ight to Albany),  Apri l  15, 1,976 (aircraft  en route to laGuardia to pick up

pet i t ioner for his f l ight to East Hampton),  and September 23, 1976 (aixcraft

returning to Albany after t ransport ing the then Budget Director,  Peter Goldmark,

and o thers  to  LaGuard ia ) .

(c) There were f l ights on which pet i t ioner 's chi ldren did not accompany

pet i t ioner or any other State off ic ial  in the aircraft l  rather,  a second State

aircraft  t ransported the chi ldren to the same dest inat ion on the same day and,

in most instances, at approximately the same t ime. (These are sometimes

referred to as "Tai lgatei l  f l ights).  These f l ights included those made on

S e p t e m b e r  2 6 ,  1 9 7 5 ,  M a r c h  7 ,  1 9 7 6 ,  a n d  S e p t e m b e r  1 9 ,  1 9 7 6 .
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(d) There were f l ights on which pet i t ioner 's chi ldren were transported

without pet i t ioner or any other State off ic ial  being on board; apparent ly,

these were for purely personal reasons. These f l ights included those made on

December  22 ,  1975,  January  10 ,  1976,  February  16 ,  1976 (A lbany  to  LaGuard ia ) ,

July 2, 1976 ( laGuardia to East Hampton),  August 28, 1976 (A1bany to Shelter

Is land and a second f1ight. ,  Shelter Is land to JFK Airport) ,  and September 5,

7976 (Albany to East Hampton and a second f l ight,  East Hampton t .o Albany).

(e) The f l ight on January 4, 1975, al though a "Tai lgatei l  f l ight,  was

made to transport  pet i t ioner and his chi ldren (some of whom were on the second

or tai lgat ing plane) from Albany to LaGuardia ( for return to their  pr ivate

residence in Brooklyn) after the attendance of pet i t ioner and the chi ldren at

pet i t ioner 's inaugurat ion in Albany.

CONCIUSIONS 0F LAI{I

t t a l l

A. That the adjusted gross income of a New York State resident f 'means

federal  adjusted gross income as def ined in the laws of the United States

the  taxab le  year  . . . . "  SecL ion  6 I2 (a)  o f  the  New York  S ta te  Tax  Law.

B. That Sect ion 61 of the Internal Revenue Code def ines gross income as

income from whatever source deri_ved."

C. That the United States Congress intended that the term "gross income"

be given i ts broadest i -nterpretat ion (Commissioner v.  Glenshaw Glass Co.,  348

U.S.  426,  432 (1935) )  and,  in  de termin ing  what  cons t i tu tes  "g ross  income" ,  one

"begins with the basic premise that the purpose of Congress hTas to use the

fu l les t  measure  o f  i t s  tax ing  power  (James v .  Un i ted  Sta tes ,  366 U.S.  2 l3 r  2 l8

(1961) ) '  and  in tended to  inc lude as  taxab le  income,  any  economic  or  f inanc ia l

benef i t .  conferred on the taxpayer,  whatever the form or mode by which i t  is

e f fec ted .  commiss ioner  v .  smi th ,  324 u .s .  r77  (1945) .  Thus ,  i t  ' rwas  the

h is

for
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int"rr t ioo to Lax al l  gains except those specif icarry exempted." James v.

uni ted s tates,  366 u.s .  a t  279.  Accord,  commiss ioner  v .  GlenshawG l a s s  C o . ,

3 4 8  U . S .  a t  4 3 0 ;  R u d o l p h  v .  U n i t e d  S t a t e s ,  3 7 0  U . S .  2 6 9 , 2 7 3  ( t 9 6 2 ) .

D. That the use of corporate assets or the expenditure of corporate

funds for personal or non-business purposes by corporate off icers andlor

shareholders results in taxable income being real ized by said off icer of

shareho lder  on  the  theory  o f  ' r cons t ruc t ive  d iv idends . "  See,  e .g . r  Un i ted

An i l ine  Co.  v .  Commiss ioner ,  316 F .2d  70L (1s t  C i r .  1963)  (corpora te-owned

y a c h t ) 1  R o b e r t  R .  W a l k e r ,  I n c .  v .  C o m m i s s i o n e r r  3 6 2 E . 2 d  L 4 O  ( 7 t h  C i r .  L 9 6 6 ) ;

C h a n d l e r  v .  C o m m i s s i o n e r ,  4 1  B . T . A .  1 6 5  ( 1 9 4 0 ) ,  a f f t d ,  1 1 9  f . 2 d  6 2 3  ( 3 r d  C i r .

7941) (personal use by taxpayer and family of lodge owned by corporat ion).

E. That i t  is not necessary for the individual taxpayer himself  to

receive the direct benef i t  of  the corporate expenditure in order to be charged

with taxable incomel rather,  i t  suff ices i f  such expenditure rel ieves the

taxpayer of a f inancial  obl igat ion or a personal expense. United States v.

Gotcher ,  401 F .2d  118 (5 th  C i r .  1968) ;  Q i lveqman v .  Commiss ioner ,  253 F .2d  849

( B t t r  C i r .  1 9 5 8 ) 1  B a u e r  v .  C o m m i s s i o n e r ,  3 2  T . C . M .  4 9 6  ( 1 9 7 3 ) .

F. That by reason of the execut ive power vested in the Governor of the

State of New York, pet i t ioner,  Hugh L. Carey, must be avai lable to perform the

dut ies of his off ice at v ir tual ly any t i -me, regardless of his actual physical

whereabouts. By reason of the special  securi ty r isks involved in the use of

commercial  aircraft ,  the use of State aircraft  by said pet i t ioner is for the

convenience and in the best interests of the State of New York. The cost

thereof is properly excluded from the taxable income of said pet i t ioner.  See,

Un i ted  Sta tes  v .  Gotcher ,  supra ;  see  a lso ,  Kah ian  v .  Hugh L .  Carey ,  No.  8888-7s

( S u p .  C t . ,  A l b a n y  C o . ,  O c r .  1 8 ,  1 9 7 8 )  ( p i r t ,  J . ) .
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G. That,  wiLh respect to any f l ight on which pet i t ioner,  Hugh L. Carey,

was on board or another State off ic ial  was on board for the purpose of conduct-

ing  o f f i c ia l  S ta te  bus iness ,  and pe t i t . ioner 's  ch i ld ren  were  inc identa l  passen-

gers on the same f l ight,  such a f l ight is deemed to be for the convenience and

in the best interests of the State of New York, and did not pr imari ly benef i t

said pet i t ioner.  Accordingly,  the value of the f l ights as computed by the

fncome Tax Bureau, on tr 'ebruary 16, 7976 (Saranac Lake to Albany),  June 28, 1976

(Albany to East Hampton),  and August 10, 7976 shal l  be excluded from the

computat ion of the taxable income of pet i t ioner,  Hugh l .  Carey. The Notice of

Def ic iency dated Apri l  4,  1978 shal l  be modif ied by reducing taxable income by

$924.00, and the tax computed on that amount shal l  be refunded to said pet i t ioner.

H. That with respect to any f l ight on which pet i t ioner,  Hugh L. Carey,

or another St.ate off ic ial  was transported for the purpose of conduct ing off ic ial

SLate business, and the aircraft  ei ther departed or returned to i ts home base

in Albany, or completed another leg of i ts required f l ight with said pet i t ioner 's

chi ldren on board as incidental  passengers, such a f l ight is deemed to be for

the convenience and in the best interests of the State of New York, and the

f l ight did not pr imari ly benef i t  said pet i t ioner.  Accordingly,  the value of

the fr ights,  as computed by the rncome Tax Bureau, on February 15, 1976,

February  28 ,  7976,  Apr i l  15 ,  L976,  and september  23r  1976 sha l l  be  exc luded

from the computat ion of the taxable income of pet i t ioner,  Hugh L. Carey. The

Notice of Def ic iency dated Apri l  4,  1978 shal l  be modif ied by reducing taxable

income by $457.00, and the tax computed on that amount shal l  be refunded to

sa id  pe t . i t ioner .

I .  That with respect to any f l ight on which pet i t ioner,  Hugh L. Carey,

or any other State off ic ial  did not accolnpany said pet i t ioner 's chi ldren on
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board an aircraft  but rather,  where a second aircraft  t ransported the chi ldren

to the same dest inat ion on the same day, and pet i t ioner 's chi ldren were not

travel ing to ful f i l l  a legi t . imate State funct ion, such a f l ight was not for

the convenience and in the best interests of the State of New York in that it

represented a substant ial  expense to the State and pr imari ly benef i ted said

pet i t ioner by rel ieving him of a personal expense. See, United States v.

Gotcher,  supra; s i lverman v. commissioner,  supra. Accordingly,  the cost of

the  f l igh ts  on  september  26 ,  1975,  March  7 ,  1976,  and september  19 ,1976,  in

the  amount  o f  $534.00 ,  as  asser ted  in  the  Not ice  o f  Def ic iency  da ted  Apr i l  4 ,

1 9 7 8 ,  i s  s u s t a i n e d .

J. That with respect to any f l ight on which the chi ldren of pet i t ioner,

Hugh L. Carey, were transported without said pet i t ioner or any other State

off ic ial  on board (other than a "Deadhead'r  f l ight) ,  and said chi ldren were not

travel ing to ful f i l l  a legi t imate State funct ion, such a f l ight was not for

the convenience and in the best interests of the State of New York, in that i t

represented a substant ial  expense to the State and pr imari ly benef i ted said

pet i t ioner by rel ieving him of a personar expense. see, I lg i tg4_States v.

Gotcher ,  supra ;  s i l verman v .  commiss ioner ,  supra .  Accord ing ly ,  the  cos ts  o f

the f l ights on December 22, 1975, January 10, 1976, February 16, 1976 (Atbany

to LaGuardia),  July 2, 1976 ( laGuardia to East Hampton),  two f l ights on August 28, L976,

and two f l igh ts  on  September  5 ,  1976,  in  the  amount  o f  $984.00 ,  as  asser ted  in

the  Not ice  o f  Def ic iency  da ted  Apr i l  4 ,  1978 is  sus ta ined.

K. That the f l ight on January 4, 1975, which was made to transport  pet i -

t ioner,  Hugh l .  Carey, and his chi ldren in a I 'Tai lgate" f l ight f rom Albany to

laGuardia ( for their  return to their  pr ivate residence in Brooklyn),  af ter

Lheir  at tendance at said pet i t ioner 's inaugurat ion in Albany, v/as a legi t imate
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St"tu funct ion aL which said pet i t ioner 's chi ldren were properly present in an

off ic ial  publ ic ceremony. Such a f l ight is deerned to be for the convenience

and in the best interests of the State of New York, and did not pr imari ly

benef i t  sa id  pe t i t ioner .  Accord ing ly ,  the  cos t  o f  the  January  4 ,  1975 f l igh t

shal l  be excluded from the taxable income of pet i t ioner,  Hugh l .  Carey, and

the Not ice of Def ic iency dated Apri l  4,  1978 shal l  be modif ied by reducing

Laxable income by $128.00, and the tax computed on that amount shal l  be refunded

to  sa id  pe t i t ioner .

L. That the pet i t ion of Hugh L. Carey is granted to the extent that the

assessment of addit ional taxable income for 1975 be in the reduced amount of

$412.00; that the assessment of addit ional taxable income for L976 be in the

reduced amount of $1,106.00; that the Income Tax Bureau is hereby directed to

modify the Not ice of Def ic iency dated Apri l  4,  1978; and that,  except as so

granted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .  Except  as  so  mod i f ied ,

the  Not ice  o f  Def ic iency  da ted  Apr i l  4 ,  1978 is  sus ta ined.

Dated: Albany, New York
June 8, 1979

STATE TAX COMMISSION

PRESIDENT
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